
COUNTY COUNCIL 

Meeting date: 21 June 2018

From: The Leader of the Council 

CONSTITUTION REVIEW GROUP

1.0 EXECUTIVE SUMMARY

1.1 This report seeks the Council’s approval to proposed changes to the 
Constitution that have been considered by the Constitution Review 
Group.  The proposed changes relate to Part 2H Pensions Committee, 
Part 2O Pensions Investment Sub-Group, Part 2L Chief Officers Panel 
and Part 2I Staffing Committee.  

2.0 STRATEGIC PLANNING AND EQUALITY IMPLICATIONS

2.1 Maintaining an up to date Constitution supports the governance of the 
Council.  

2.2 There are no direct implications in respect of the Equality Act 2010 
arising from this report. 

3.0 RECOMMENDATION

3.1 The Council is recommended to adopt the revised terms of reference 
for the Pensions Committee (Part 2H) set out in Appendix 1.

3.2 The Council is recommended to adopt the revised terms of reference 
for the Pensions Investment Sub-Group (Part 2O) set out in Appendix 
1.

3.3 The Council is recommended to adopt the revised terms of reference 
for the Staffing Committee (Part 2I) set out in Appendix 2

3.4 The Council is recommended to adopt the revised terms of reference 
and appointment of members for the Chief Officers Panel, including a 
change of name, (Part 2L) set out in Appendix 3

3.5 The Council is recommended to adopt the terms of reference for 
Independent Persons Panel, as set out in Appendix 4, and agree that 
they will be included in the Constitution as Part 2V



3.6 The Council delegates authority to the Monitoring Officer to deal with 
the initial stages of the disciplinary procedure for Statutory Officers, in 
consultation with the Chair of the Chief Officers Committee.  In 
circumstances where the Monitoring Officer is the subject of the 
procedure and continues in post, the Head of Paid Service is 
authorised to undertake this role.

3.7 The Council delegates authority to the Monitoring Officer to deal with 
the initial stages of grievances against the Chief Executive.

4.0 BACKGROUND

PENSIONS COMMITTEE AND PENSIONS INVESTMENT SUB-GROUP
4.1 In February 2017, Council resolved to “confirm the adoption of Border to 

Coast Pensions Partnership Ltd (BCPP Ltd) Pooling Arrangement as the 
Council’s chosen approach to meet the requirement to pool assets in the 
Local Government Pension Scheme”. BCPP Ltd has subsequently been 
incorporated as a company, executive and non-executive directors have 
been appointed and it is expected that the company will be able to offer 
investment opportunities relevant to Cumbria Pension Fund from the third 
quarter of 2018/19. 

4.2 The development of BCPP Ltd and the Council’s preparations to transition 
pension fund assets has led to a requirement to review the governance 
arrangements for the Cumbria Pension Fund. This has led to a wider review 
to assess the extent to which the terms of reference for the Pensions 
Committee (Part 2H) Pensions Investment Sub Group (2O) remain fit for 
purpose. 

4.3 For completeness, the delegations to the Section 151 Officer set out in the 
current Scheme of Delegation (Part 3) have been reviewed to ensure 
consistency with the terms of reference for the Pensions Committee and 
Investment Sub-Group, and to reflect the operations of the Pension Fund. It 
is anticipated that amendments (which have been reviewed by the 
Constitution Review Group) to more clearly align the functions of the S151 
Officer, the Pensions Committee and the Investment Sub Group will be put 
forward for inclusion in the review of the Scheme of Delegation being 
undertaken pursuant to the reallocation of functions by the Chief Executive 
on 30 April 2018 following the reshaping of the Extended Leadership Team.

4.4 The Pensions Committee is a committee constituted under Section 101 of 
the Local Government Act 1972 and the Investment Sub Group is a non-
decision making body and reports to the Pensions Committee. The Pensions 
Committee has been consulted about the proposed changes and proposed 
minor amendments to ensure clarity for the lay reader. 

4.5 The proposed amendments to the Terms of Reference to the Pensions 
Committee and Investment Sub Group are explained in the paragraphs 
following and are set out in Appendix 1 of this report.



Pensions Committee (Part 2H) 
4.6 Approving the Triennial Valuation, Regulation 62(5) of the Local Government 

Pension Scheme Regulations 2013 requires the Pension Fund’s actuary to 
have due regard at the triennial valuation to the desirability of maintaining as 
nearly constant a common rate as possible and the requirement to secure 
the solvency of the Pension Fund. The amendment to paragraph 2.1(d) of 
the terms of reference of the Pensions Committee is recommended to make 
the Pension Committee’s role more transparent and aligned to the actuary’s 
role.  The recommended amendment reads: “Approve the formal triennial 
actuarial valuation of the Pension Fund, with due consideration being given 
to the desirability of maintaining as nearly constant a common contribution 
rate as possible and the requirement to secure the solvency of the Pension 
Fund.”

4.7 The Pensions Committee under part 2H Paragraph 2.2(m) (previously l) is 
empowered to “formulate and review tolerance ranges to delegate to the 
Pensions Investment Sub-Group to allow them to implement tactical 
changes to the investment strategy or asset allocation.” This is set out in the 
Investment Strategy approved by Pension Committee.  

4.8 It is recommended later in this report that the terms of reference of the 
Investment Sub Group (Part 2O) are amended to clarify the Group’s role in 
assisting the Section 151 Officer to make investment decisions of Pension 
Fund assets of less than 5% of the portfolio. To mirror this and for additional 
clarity it is recommended that the functions of the Pensions Committee are 
made more explicit in respect of investment decisions (including 
disinvestment). It is therefore recommended that an additional term of 
reference is added (paragraph 2.1(e)) to the terms of reference of the 
Pensions Committee to “Approve the investment or disinvestment in any 
assets of the portfolio where the assets meet the criteria set out in the 
Fund’s asset allocation strategy.”

Investment Sub Group (Part 2O)
4.9 Regulation 7(1) of The Local Government Pension Scheme (Management 

and Investment of Funds) Regulations 2016 requires an Administering 
Authority to produce an Investment Strategy Statement for the Local 
Government Pension Scheme. This replaces the Administering Authority’s 
requirement to publish a Statement of Investment Principles. 

4.10 It is recommended that section 1.1 of the terms of reference for the 
Investment Sub Group are amended to reflect this change and state that 
“The Investment Sub-Group is expected to operate within the remit of the 
Cumbria Local Government Pension Scheme Investment Strategy 
Statement (approved annually by the Pensions Committee) and any 
tolerance levels for the operation of the Investment Sub-Group laid down by 
the Pensions Committee.”



4.11 It is proposed that Section 2.1(a) is amended to clarify the reporting process 
by including the words ‘to the Pensions Committee’ to clarify that the 
function of the Investment Sub-Group is to “provide an update report to the 
Pensions Committee outlining activity in the preceding period, any decisions 
made by the Section 151 Officer and the proposed work schedule for the 
next period.”

4.12 As noted above at paragraph 4.8 the Pensions Committee under part 2H 
Paragraph 2.1(m) (previously l) is empowered to “formulate and review 
tolerance ranges to delegate to the Pensions Investment Sub-Group to allow 
them to implement tactical changes to the investment strategy or asset 
allocation.” This is set out in the Investment Strategy approved by Pension 
Committee.  The functions of the Investment Sub Group currently note that it 
is responsible for assisting the Section 151 Officer in the appointment and 
termination of investment managers with holdings of less than 5% of the 
portfolio. It is recommended that an additional clause is added, as 2.1 (c)(i), 
to further clarify  the role of the Sub Group and explicitly reference its 
responsibility for assisting the Section 151 Officer in “the investment or 
disinvestment in any assets with a value of less than 5% of the portfolio 
where the assets meet the criteria set out in Fund’s asset allocation 
strategy”.

4.13 The original terms of reference of the Investment Sub Group established the 
quorum of any meeting where there is consideration by the Sub Group of a 
recommendation to change investment managers. This quorum is now 
considered to be is overly onerous and not in keeping with the one of the key 
functions of the Sub Group (that is, to assist the Section 151 Officer to enact 
investment decisions more nimbly). It is therefore recommended that the 
quorum is amended, as set out in paragraphs 4.15 and 4.16, to enable the 
group to be more nimble whilst ensuring that governance remains strong.

4.14 It is currently required that two of the elected members are required to 
attend. No changes are proposed to this requirement. 

4.15 Currently both the Section 151 Officer and the officer with the responsibility 
of senior investment officer to the Pension Fund are required to attend the 
meeting. The senior investment officer is formally designated as the Deputy 
Section 151 Officer – Pensions and it is now considered sufficient if for one 
of these post holders to attend the meeting. It is therefore recommended to 
amend section 4.2 (b) to read “at least one of either the Section 151 Officer 
or the Senior Manager with the responsibility for the Pensions Fund.”

4.16 Additionally the Terms of Reference currently require both of the Fund’s 
external independent advisors to be present at the meeting. Both are 
independent and highly skilled, experienced and knowledgeable and, given 
their commitments outside of Cumbria can impact on the scheduling of 
meetings of the Sub-group, it is proposed to amend this to at least one of the 
advisors being required to attend the meeting. It is therefore proposed to 
amend section 4.2 (c) to read “At least one external advisor”. 



5.0 CHIEF OFFICERS PANEL 

Dismissal and Disciplinary Arrangements for Statutory Officers:

5.1 The Local Authorities (Standing Orders) (England) Regulations 2001 as 
amended by The Local Authorities (Standing Orders) (England) 
(Amendment) Regulations 2015 require: 

 where any allegation of misconduct or capability against senior officers 
with statutory responsibilities (Head of Paid Service, Monitoring Officer 
and s151 Officer) is likely to result in dismissal of those officers, the 
decision to dismiss must be made by full Council; 

 the proposal to dismiss any statutory officers must be considered by an 
Independent Persons Panel that may make representations to full 
Council before the decision to dismiss is made; and 

 certain specific standing orders/employment procedure rules to be 
added to the Council's constitution.

5.2 In the absence of any detailed guidance from the JNC on Local Authority 
Chief Executives and Chief Officer Terms and Conditions (‘the Chief Officer 
JNC’), the Council made a number of changes to its Constitution to reflect 
the law.  The situation has now changed with a model procedure being 
issued in October 2016.  In August 2017, the Chief Officer JNC identified 
that the same model procedure was to be used in respect of the other 
Statutory Officers, the Monitoring Officer and the S151 Officer, as well as the 
Head of Paid Service. The model procedure requires the Council to be able 
to establish a number of different panels at different stages of the process 
and this would be difficult without the recommended changes to the 
Constitution.

5.3 The first proposal is that the Chief Officers Panel is renamed as the ‘Chief 
Officers Committee’.  The proposed change of title for the Chief Officers 
Panel to Chief Officers Committee is to reflect the fact that this is a statutory 
committee from which a further panel may be drawn.  

5.4 A flow chart setting out the model disciplinary procedure to be followed is 
attached at Appendix 5 for information.  

5.5 The initial stages of the dismissal process will be undertaken by a Panel 
drawn from the Chief Officers Committee (‘COC’).   The Investigation and 
Disciplinary Committee noted in Appendix 5 will be the COC in the Council’s 
constitution.  At certain points the COC will need to appoint an Independent 
Investigator and then if disciplinary action could lead to the dismissal of any 
of the three Statutory Officers an Independent Persons Panel would also be 
needed to make recommendations to Council (this Panel is not decision 
making).  

5.6 An initial filtering, which the guidance proposes is undertaken as 
appropriate, to remove clearly unfounded or trivial allegations, or matters 
that are better dealt with elsewhere (e.g. informal resolution), is proposed to 
be undertaken by the Monitoring Officer (or Chief Executive if the allegations 



were made against the Monitoring Officer).  It is proposed that this is added 
to officer delegations.

5.7 The Monitoring Officer (or Chief Executive if the allegations were made 
against the Monitoring Officer) would discuss the allegations with the Chair 
of the COC before ruling out the allegations against the Statutory Officer. If 
the matter needs to be taken forward, the Monitoring Officer would then 
arrange a meeting of an Investigatory and Disciplinary Panel from the COC 
to progress the matter through a preliminary investigation.

5.8 If the outcome of the preliminary investigation suggests that there is a case 
to answer then the Statutory Officer will be invited to make representations 
to the Panel and to challenge the allegations, before a decision is made to 
move to a full investigation.  

5.9 The Investigation and Disciplinary Panel should be a committee of three to 
five members and must be politically proportionate to include a member of 
the executive.  The proposal is that this is a panel of three drawn from the 
COC.  As can be seen in Appendix 3, there is a proposal to enlarge the 
membership of the Panel and this is specifically to deal with the situation 
where an Investigation and Disciplinary Panel is required (or a Grievance 
Panel as set out in the next section).  To separate the consideration of 
grievances from disciplinary action it is proposed that panels are drawn from 
the enlarged and re-named COC, as this will allow three members to be 
drawn down to form a Panel to deal with relevant individual matters from 
time to time. 

5.10 If, after receiving the report of the Independent Investigator, the COC 
decides on ‘action short of dismissal’, the statutory officers have a right of 
appeal to a member body.  The proposal is that these appeals would be 
heard by the Staffing Committee and proposed amended Terms of Condition 
for that Committee are attached at Appendix 2.

5.11 If, after receiving the report of the Independent Investigator, the COC is 
recommending dismissal, the decision to dismiss must be referred to 
Council.  However, before the matter is referred to full council, the 
Independent Persons Panel must be convened.  The Independent Persons 
Panel is advisory only but must prepare a report for full council to take into 
account when considering a decision to dismiss.

5.12 The proposed Terms of Reference for the Independent Persons Panel is 
attached at Appendix 4. It may be appropriate for this Panel to meet 
concurrently with the Investigation and Disciplinary Panel where it is likely 
that there would be a recommendation to dismiss a Statutory Officer.

Grievances against the Chief Executive: 
5.13 The process for grievances against the Chief Executive is set out in the JNC 

Terms and Conditions of Service for Chief Executives.  



5.14 The process is as follows:

a) An initial filtering, which the guidance proposes is undertaken as 
appropriate to remove clearly unfounded or trivial allegations, or 
matters that are better dealt with elsewhere it is proposed to be 
undertaken by the Monitoring Officer.  Again, it is proposed that this is 
added to officer delegations.  

b) The Monitoring Officer would hold an initial meeting with the 
complainant and review the grievance against the Chief Executive.  If 
the matter needs to be taken forward, the Monitoring Officer would then 
attempt to reach an informal resolution.  Again, the proposal is that this 
part of the process is undertaken by the Monitoring Officer.  

c) If an informal resolution cannot be agreed, the Monitoring Officer will 
manage the first stage of the investigation.  In most cases the 
Monitoring Officer will appoint an independent investigator.

d) If the outcome of the investigation is in favour of the complainant, a 
resolution should be proposed.  If the Chief Executive is unwilling to 
accept the proposed resolution, the matter is referred to a ‘Grievance 
Committee’.  The matter will also be referred to the Grievance 
Committee if the investigation does not find in favour of the 
complainant.  

e) The Grievance Committee must be a committee of 3 to 5 members and 
must be politically proportionate.  The proposal is that this is a panel 
drawn from the COC.  As can be seen in Appendix 3, there is a 
proposal to enlarge the membership of the Panel and this is specifically 
to deal with the situation where a Grievance Committee is required.  To 
separate the consideration of grievances from disciplinary action it is 
proposed that panels are drawn from the enlarged and re-named COC, 
as this will allow three members to be drawn down to form a Panel to 
deal with relevant individual matters from time to time.

f) If the Grievance Committee finds against the complainant, they have a 
right of appeal to a member body.  We are proposing that this would be 
the Staffing Committee and appropriate amendments are therefore 
proposed to its Terms of Reference, as noted in Appendix 2.

g) If Staffing Committee was to uphold the appeal and decides that it is a 
matter of a serious nature, then it may decide to refer the matter back 
to a further panel of the COC for it to, in effect, determine whether any 
further action against the Chief Executive is appropriate.  

h) If the Staffing Committee dismisses the appeal, that is the end of the 
matter.



5.15 The Terms and Conditions of Service recommend that any suspension of 
the Chief Executive should be undertaken by the relevant Committee/Panel 
performing the role of the Investigation and Disciplinary Committee.  As 
above it is proposed that this function is undertaken by the COC, as it will be 
in a position to consider action following receipt of a preliminary investigation 
report and made an initial assessment of the allegations.

Appeals
5.16 At present there is also an omission in terms of appeals for Chief Officers 

and Statutory Officers.  For Statutory Officers facing disciplinary action short 
of dismissal it is recommended that the current exclusion of Chief Officers is 
removed from the Staffing Committee so that all appeals can be  dealt with 
there.  Disciplinary action and/or dismissal in respect of all other Chief 
Officers should normally be dealt with within officer delegations, however, it 
is not clear how appeals against any action taken will be dealt with.  The 
proposal is therefore to add a paragraph to the COC terms of reference to 
specifically cover appeals where no other local or national arrangements 
apply.

5.17 The Constitution Review Group recognised the need to amend the 
Constitution to reflect the law and Terms and Conditions for Statutory 
Officers as soon as possible.  The procedures are complex and raised a 
number of questions for the Group, however, the Constitution Review Group 
recommends the changes to Council at this time as an interim position.  The 
Constitution Review Group has requested that further work is undertaken by 
the Monitoring Officer in respect of these changes and will reflect on the 
process being adopted and consider whether any further recommendations 
should be brought to Council.

6.0 RESOURCE AND VALUE FOR MONEY IMPLICATIONS

6.1 The recommendations within this report have no resource or value for 
money implications for the Council or the Cumbria LGPS. However, the 
recommendations are designed to ensure that the Pensions Committee and 
Investment Sub Group are up to date and facilitate the effective operation of 
the Pension Scheme. 

7.0 LEGAL IMPLICATIONS

7.1 The full Council is the body authorised to make amendments to the Council’s 
Constitution.  

7.2 The recommendations in this report are designed to ensure that the Council 
maintains an up to date, legally compliant Constitution. 



8.0 CONCLUSION

8.1 Members are recommended to adopt the amendments to the Constitution 
recommended in this report. 

Iolanda Puzio
Chief Legal Officer (Monitoring Officer)

8 June 2018

APPENDICES

Appendix 1 – Parts 2H and 2O of the Constitution, showing proposed 
amendments as tracked changes. 

Appendix 2 Staffing Committee Part 2I of the Constitution, showing proposed 
amendments as tracked changes. 

Appendix 3 Chief Officers Panel Part 2L of the Constitution, showing 
proposed amendments as tracked changes. 

Appendix 4 Independent Persons Panel Part 2V of the Constitution 

Appendix 5 Flowchart, disciplinary procedure for Local Authority Chief 
Executives. 

Electoral Division(s): All

Executive Decision No

Key Decision N/A

If a Key Decision, is the proposal published in the current Forward Plan? N/A

Is the decision exempt from call-in on grounds of urgency? N/A

N/AIf exempt from call-in, has the agreement of the Chair of the relevant 
Overview and Scrutiny Committee been sought or obtained?

N/AHas this matter been considered by Overview and Scrutiny?
If so, give details below.

N/AHas an environmental or sustainability impact assessment been 
undertaken?

N/AHas an equality impact assessment been undertaken?



PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS
No previous relevant decisions.

CONSIDERATION BY OVERVIEW AND SCRUTINY
Not considered by Overview and Scrutiny.

BACKGROUND PAPERS
No background papers.

RESPONSIBLE CABINET MEMBER

The Leader of the Council 

REPORT AUTHOR

Iolanda Puzio, Chief Legal Officer (Monitoring Officer)
(Telephone: 07919298368)
Shamim Lindsay, Group Solicitor/Manager 
(Telephone: 07976062123)


